whether he shall testify as a lay witness. The clerk of the court shall prepare a list of all witnesses
called by each party, and such list shall be kept as a part of the official court file.
b) Failure To Appear by Subpoenaed/Non-Subpoenaed Witness: Non-appearance of an anticipated
witness who has not been subpoenaed does not serve as grounds for a continuance of the trial.
Non-appearance of an anticipated witness who has been subpoenaed may serve as grounds for a
continuance of the trial if it appears the witness' testimony is reasonably needed by the party for a
fair trial. The court in its discretion may issue a bench warrant for the subpoenaed witness who has
failed to appear. A witness who is found to have failed to appear without good cause shown, may be
ordered to pay a contempt of court fine.
c) Physical Evidence: At a reasonable time prior to trial, physical evidence, including documents, which
is sought to be introduced by either party, must first be presented to the clerk for assignment of an
exhibit number and indication of whether it is presented by the Plaintiff or the Defendant, and then
identified and authenticated by a witness during his or her testimony before being considered by the
court for admission during trial. Each party shall prepare the originals and copies of all physical
evidence that they will seek to introduce at trial, and present these to the clerk of the court prior to
the court proceeding so the clerk may assign an exhibit number for each piece of physical evidence.
The clerk of the court shall compile a list of all exhibits of physical evidence that each party
seeks to introduce at trial, with the exhibit number assigned to each piece of evidence, the party
offering it for admission, and a notation of the court's ruling as to whether the exhibit was admitted
or not admitted. The clerk's list of all physical evidence sought to be introduced by each party,
together with notation of the court's ruling as to admission of that evidence, shall be kept as part of
the trial court record.
The process for admitting physical evidence shall consist of a party: i) preparing originals
and copies of all physical evidence; ii) presenting the original of all physical evidence to the clerk for
assignment of an exhibit number; iii} providing a copy of all physical evidence to the opposing party,
or if that is not feasible, allowing the opposing party sufficient opportunity to examine the evidence
outside of the trial proceeding; iv) having a witness identify and authenticate the exhibit to establish
its reliability; and v} formally asking the court to admit the exhibit, at which time the opposing party
shall have the opportunity to object.
d) Admissible Evidence: Only evidence which is both relevant to a matter at issue and which is not
unduly prejudicial, time-consuming or confusing will be admissible at trial. The court may determine
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4A.29.8

Burden of Proof

Consistent with any applicable sections of MLOC, in all criminal prosecutions, the burden shall be
on the Tribe to prove defendant's guilt beyond a reasonable doubt. Therefore, each element of the charged
offense must be proved beyond a reasonable doubt. If the Tribe does not meet this standard, the accused
shall be declared not guilty. For the purpose of all motions, evidentiary matters and other matters regarding
trial process and procedure, the burden shall be on the moving party and the burden of proof for those other
matters shall be by preponderance of the evidence or as otherwise set forth in applicable law relating to trial
and motions practice.

4A.29.9

Bench Trial

Consistent with any applicable sections of MLOC, in a case tried without a jury, whereby the
defendant did not demand a jury trial at his or her arraignment, the judge shall make a finding of guilt or
innocence and shall, upon request of any party, make specific written findings of fact and conclusions of law.
In general, it is the responsibility of the prevailing party to prepare and present the proposed order, which the
judge in his or her discretion may revise.

4A.29.10

Jury Trial

Consistent with any applicable sections of MLOC, all criminal cases shall be tried before a jury
whenever the defendant has invoked such right at the time of his or her arraignment.

4A.29.11

Jury Instructions

a) Prior to trial, the court may direct the Plaintiff and Defendant to submit their proposed jury
instructions.
b) All proposed jury instructions shall be provided to the clerk, to opposing counsel and a bench copy
provided to the judge no later than four days prior to trial. The judge shall have the final
determination as to the instructions given to the jury.
c) The judge shall orally instruct the jury pursuant to the law of the Makah Indian Tribe, or other
applicable law. Final jury instructions shall also be provided to the jury upon deliberation.
d) All proposed jury instructions and the final jury instructions which are administered by the court
shall be preserved in the court file as part of the record for purposes of appeal.
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3.

Having an opinion on the guilt or innocence of the defendant as would impair impartiality; or

4.

Having been convicted of, or pied guilty to, a criminal offense in Makah tribal court within the
preceding six months of the current trial.

n

In the absence of six (6) jurors and the failure of the parties to stipulate to continue the trial in the
absence of six (6) jurors, the jury shall be discharged and a new jury shall be selected, no later than
fifteen (15) business days, or as soon thereafter as possible, to hear the case.

g) When the trial is in a recesses or other time when the Court is not on the record, jurors shall be
sequestered in a location where they cannot overhear, intentionally or inadvertently, any
conversations between the prosecutor and any witnesses or the public defender and defendant or
defense witnesses
4A.29.13

Jurors' Duties

When a jury has been seated, the juror's oath shall be administered by the judge or the clerk.
a) The court may prohibit the jury from viewing the premises where the offense or other material facts
are alleged to have occurred.
b) The court may allow jurors to take notes regarding evidence.
c) The court may order the discharge of a juror who becomes sick or who is otherwise unable to perform
the duties of a juror and substitute an alternate juror.
d) Jurors shall not discuss the case or the witnesses with anyone, even with fellow jurors, until the case
has been submitted to the jury for deliberation.
e) Jurors shall disclose to the Court any attempts by either prosecution or defense to communicate with
them, or any inadvertent statements about the case made where the jury could hear.
4A.29.14

Jury Verdict

a) Consistent with any applicable sections of MLOC, a verdict of guilty must be unanimous. If after
the Court determines that the jury is unable to reach a unanimous verdict, the Court shall declare a
mistrial or may dismiss the case.
b) Consistent with any applicable sections of MLOC, a defendant may be found guilty of a lesser
included offense if included in the offense charged.
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court may require the person seeking restitution to document costs for restitution. Testimony of the
victim, if offered, shall be considered in the determination of the appropriate disposition under this
section.
c) Pre-Sentence Reports. In determining the appropriate sentence, the court may direct that a pre
sentence investigation be conducted by the probation officer or other qualified agent, and the judge
may consider the pre-sentence reports, testimony of the victim, and any other factors which the judge
deems relevant.
d) Consistent with any applicable sections of MLOC, where a sentence of imprisonment or a fine has
been imposed on a convicted offender the tribal court may, in its discretion, suspend in whole or in
part the serving of such sentence or payment of such fine, and release the person on probation under
any reasonable conditions deemed appropriate by the court.

Post-Trial Motions

4A.31

In the trial court's sole discretion, it may consider the following post-verdict motions filed by the
defendant or his/her attorney or spokesperson:
a) Motion for a New Trial - The court can vacate the judgment and allow for a new trial. This may only
be granted by a clear and convincing offer of proof that "the interest of justice so requires."
b) Motion for Judgment of Acquittal - Court may set aside the jury's verdict and allow the defendant to
go free.
c) Motion to Vacate, Set Aside, or Correct a Sentence - If filed for the purpose of correcting a clerical
error in the sentence.

4A.32

Probation; Revocation

a) The Tribe may appoint a probation officer to monitor and supervise those charged and/or convicted
of any criminal or civil offense pursuant to tribal law, including but not limited to the criminal code,
hunting and fishing ordinances, juvenile offender cases, and tribal law relating to sex offenses,
registration as a sex offender, and domestic violence.
b) The Probation Officer's supervisor may enter into agreements with other jurisdictions to ensure that
offender(s) convicted by the courts of those jurisdictions who live or work within tribal jurisdiction,
remain in compliance with court-ordered sentences and services to best protect the safety and
welfare of tribal and other community members.
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c) The Probation Officer shall be responsible for:
1. Monitoring offenders to ensure compliance with tribal court-ordered conditions of release and
terms of any sentence order upon conviction or other applicable court order;
2. Maintaining contact with victims, families and others as necessary to provide appropriate
monitoring services and make appropriate recommendations to the Court to serve the interests
and welfare of the community; and
3. Reporting violations of probation and conditions of release to the Tribal Court along with
recommendations of consequences to such violations as necessary to ensure the safety and
welfare of the community.
d) Consistent with any applicable sections of MLOC, any person who violates the terms of his or her
probation may be required by the court to serve the sentence or pay the fine originally imposed or
such part of it as the court may determine to be suitable giving consideration to all the
circumstances; provided, that such revocation of probation shall not be ordered without a hearing
before the court at which time the offender shall have the opportunity to explain his or her actions
or otherwise show cause why the suspended sentence should not be revoked.

Applicability of Judicial Discretion

4A.33

These rules do not remove any existing discretion or other authority of the court in carrying out its
judicial functions, including but not limited to determining appropriate remedies at law or by custom and
tradition.

4A.34

Compliance with Health
Confidentiality
Accountability Act and other applicable laws

Information

Patient

In any and all proceedings under these rules, all parties shall keep any confidential or protected
information secure from disclosure to any unauthorized persons. In any matter in which protected health
information- including but not limited to chemical dependency, mental health, behavioral health, or physical
health information- is provided to prove either facts, compliance or non-compliance with any court orders, it
shall be unlawful to release, disclose, or disseminate any such information without the express written
consent of the party for whom the information pertains. And person who violates this section shall be subject
not only to penalties under the federal Health Information Patient Accountability Act ("HIPAA"), but may also
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be subject to prosecution under the laws of the Makah Indian Tribe. Accident shall not be a defense to any
prosecution or referral to federal authorities.

4A.35

Appeal
Appeals shall proceed in accordance with the Makah Appellate Code.

4A.36

Applicability of Other Obligations and Rights
These rules do not remove any existing obligations or rights of legal counsel concerning ethical

obligations, rights or other requirements, including but not limited to those found in the Title 3A, Civil
Procedure Rules of Court.

4A.37

Severability; Amendments; Savings Clause
If any section of these Rules shall be determined to be a violation of any applicable law or rights, that

section may be severed without affecting the applicability of the remainder of the Rules. Any amendments
to these Rules shall become effective as outlined in the Constitution and Bylaws of the Makah Indian Tribe,
or any applicable law. Any action commenced but not concluded prior to enacted amendments shall be
heard and shall proceed under the sections in effect at the time the action was commenced.
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